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Document Purpose 
The purpose of this document is to provide guidance for Partners on the implementation of Section 7 consultations under 
the Nationwide Candidate Conservation Agreement with Assurances (CCAA)/Candidate Conservation Agreement (CCA) for 
Monarch Butterfly on Energy and Transportation Lands (Agreement) authorized by U.S. Fish and Wildlife Service (Service) 
in April, 2020.  

Description of the Agreement 
The CCAA/CCA is a voluntary agreement intended to provide a net conservation benefit to monarch butterflies within 
energy and transportation lands. Implementation of the Agreement is directed by two integrated conservation agreements 
consisting of the CCAA for activities conducted on non-Federal lands and an integrated CCA for conservation measures 
and covered activities implemented on Federal lands, or under other Federal permits or authorizations. The Agreement 
encompasses monarch habitat within the species range across the lower 48 states of the U.S. Within this Agreement, 
Partners may enroll their owned, leased, or easement lands managed for energy and transportation purposes (enrolled 
lands) that are included within the covered area. Within enrolled lands, Partners have committed to adopting a targeted 
amount of habitat conservation based on the extent of enrolled lands (referred to in the Agreement as adopted acres). 
Conservation measures consist of activities expected to yield a net conservation benefit for monarch breeding and foraging. 
The Service defines net conservation benefit (for CCAA) as the cumulative benefits of specific conservation measures 
designed to improve the status of a covered species by removing or minimizing threats so that populations are stabilized, 
the number of individuals is increased, or habitat is improved.   

The net conservation benefit resulting from the Agreement is the on-the-ground conservation of the Partners’ adopted acres 
maintaining a network of monarch habitat across both non-Federal and Federal lands. Signatories to the CCAA receive 
assurances from the Service, on non-Federal lands, that the Service will not require additional conservation measures 
beyond those in the Agreement on non-Federal lands. Nor will additional limitations be imposed. 
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Enhancement of Survival Permit (EOS Permit) 
The Service has issued an EOS Permit to University of Illinois Chicago (UIC) pursuant to Section 10(a)(1)(A) of the ESA. If 
the monarch is listed, the Permit will provide incidental take authority for covered activities of Partners enrolled under the 
CCAA/CCA through a Certificate of Inclusion. The permit will be effective upon any final rule listing the monarch. The EOS 
Permit conveys incidental take coverage to Partners (including their authorized representatives) for their covered activities 
on non-Federal lands (within the sideboards of their existing owned lands, as well as leases, easements, and permits).  

Partners do not receive assurances for activities on Federal lands. However, we expect the Service’s Biological Opinion 
(Opinion) completed for this Agreement will help streamline Section 7 consultations conducted on Federal lands for covered 
activities described herein. 

Section 7 Consultations under the Agreement 
The Service assessed the adverse effects or potential risks to the monarch and its habitat from implementation of the 
Agreement. The findings of the assessment are detailed within the Opinion. Specifically, the Opinion considered impacts 
and take effects of covered activities on monarchs, species listed or proposed as threatened or endangered, and proposed 
or designated critical habitat.  

After reviewing the proposed CCAA/CCA, its implementing regulations, the effects of the proposed action, and the 
cumulative effects, the Opinion states that the Monarch CCAA and associated covered activities conducted in accordance 
with appropriate Federal and State regulatory programs are not likely to jeopardize the continued existence of the monarch. 
When considered in light of the conservation commitments under the Agreement, a net benefit for monarchs is expected. 
Similarly, the Service found that its approval of the CCAA and issuance of the EOS permit would not jeopardize the 
continued existence of any listed or proposed species and would not be likely to result in the destruction or adverse 
modification of designated or proposed critical habitats. These findings were based primarily on the requirement that 
Partners: 

1) Develop and implement measures to avoid and minimize effects to listed and proposed plants and to designated 
and proposed critical habitat when implementing covered activities and monarch conservation measures and  

2) Ensure that the activities that they implement under the CCAA and EOS permit do not cause take of any listed or 
proposed animal species.  

The Opinion is available online at: 
https://www.fws.gov/savethemonarch/pdfs/Monarch%20CCAA%20Biological%20Opinion%20Final%20-%204-3-20.pdf 

To ensure that the CCAA and EOS permit remain in compliance with section 7 of the ESA, the Service conducts a separate 
review of the Partner’s proposed avoidance and minimization measures (AMMs) for plants and critical habitat. These 
measures may include processes that the Partner has already established to help conserve listed and proposed species 
and critical habitats. This review is completed during the Partner’s initial application to the CCAA. The review and its 
accompanying determination may be provided to a Federal agency by the Partner, Service, or UIC upon request. By 
completing these reviews, the Service envisions consultations to be carried out in the following manner: 

• Activities on non-Federal lands not already subject to S7 consultation via other Federal nexus are expected 
to follow the internal Partner-specified environmental review processes and to include any applicable avoidance or 
minimization measures outlined in the Partner’s application, which has been reviewed and approved by USFWS as 
part of their application. Additional avoidance and minimization measures may be developed by the Partner and 
approved by the Service after the application period if, for example, one or more plant species are proposed for 
listing that were not listed when UIC issued the Certificate of Inclusion. 

 

https://www.fws.gov/savethemonarch/pdfs/Monarch%20CCAA%20Biological%20Opinion%20Final%20-%204-3-20.pdf
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• Activities on non-Federal lands that are already subject to S7 consultation due to the Partners’ need for other 
Federal authorizations or permits or because the activities are funded by a Federal agency are expected to 
continue following previously established section 7 processes and procedures. The CCAA provides streamlining of 
S7 reviews and regulatory assurances specific to the monarch butterfly in the event the species is listed.  

• Activities on Federal lands already subject to S7 consultation are expected to continue following those 
existing processes and procedures already established. Under these scenarios, if and when monarch is listed, the 
CCAA/permit would provide Partners with take coverage for monarchs and would streamline or preclude the need 
for the Federal land management agency to consult separately with the Service on the activities’ effects to 
monarchs. The land management agency would still need to consult or confer with the Service, however, if the 
activities may affect other listed or proposed species or designated or proposed critical habitats.  

How is Potential Take of a Federally-listed Species Considered for Covered Activities in the CCAA/CAA? 
Partners in the CCAA/CCA must implement the AMMs and avoid take of other listed/proposed animal species when 
implementing covered activities and conservation measures unless the activity is subject to a separate federal nexus1 for 
which section 7 consultation is carried out. When subject to another federal nexus, consultation on the action should be 
carried out with the appropriate field office as has been done in the past. The Partner may apply any relevant AMMs that 
were developed for their CCAA application to facilitate a smooth consultation. The following decision tree (Figure 1) was 
prepared to help guide Partners through decisions on when it is appropriate to coordinate or consult with the Service under 
the CCAA. The local USFWS field office is always available to provide assistance to help ensure that any activity 
implemented pursuant to the CCAA will not cause take of a listed or proposed species other than monarch.  
  

 
1 Actions have a federal nexus to section 7 if they are funded, authorized, or carried out by a federal agency. 
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Figure 1. Potential Take Considerations under the Monarch CCAA/CCA 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

Does the activity have a Federal nexus (besides the CCAA)? 

If NO, then: 
Is take of any listed or proposed 
species of animal reasonably 
certain to occur or are adverse 
effects likely to listed or proposed 
plant species or to designated or 
proposed critical habitat? 

If YES, then: 
Federal action agency – or its designated non-
Federal representative – must consult or confer 
with the Service for the other Federal nexus if the 
activity may  affect listed/proposed species or  
designated/proposed critical habitat.   

If NO, then: 

If YES, then: 

If a covered activity or conservation measure may affect listed 
species, but take of a listed or proposed animal species is not 
reasonably certain to occur (e.g., no anticipated adverse effects), 
then it may proceed under the CCAA without additional approval 
or review as long as all applicable Avoidance and Minimization 
Measures (AMMs) are implemented for listed/proposed plant 
species and for designated/proposed critical habitat.  
 
The local field office is available to provide assistance in determining 
whether or not take is reasonably certain to occur.  

Will the activity cause take of a listed or proposed animal species?  
 
If yes, then the proposed action cannot rely on the Monarch CCAA 
for monarch take coverage. Consultation or separate permit 
coverage required. 

Is the covered activity likely to adversely affect a listed or proposed 
plant species or proposed or designated critical habitat?  
 
Then, the proposed action may only rely on the Monarch CCAA for 
monarch coverage if all applicable Avoidance and Minimization 
Measures (AMMs) are followed to avoid jeopardizing affected 
species and/or avoid the destruction or adverse modification of 
critical habitat. 
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When is Potential Take of a Federally-listed Species Considered “Reasonably Certain”? 
As defined by the Service’s Habitat Conservation Planning Handbook, “reasonably certain” is a term that is described as a 
result of a step-wise process: 

...application of the ‘‘reasonable certainty’’ standard is done in the following sequential manner in light of the 
best available scientific and commercial data to determine if incidental take is anticipated: (1) A 
determination is made regarding whether a listed species is present within the area affected by the 
proposed Federal action; (2) if so, then a determination is made regarding whether the listed species would 
be exposed to stressors caused by the proposed action (e.g., noise, light, ground disturbance); and (3) if so, 
a determination is made regarding whether the listed species’ biological response to that exposure 
corresponds to the statutory and regulatory definitions of take (i.e., kill, wound, capture, harm, etc.). Applied 
in this way, the ‘‘reasonable certainty’’ standard does not require a guarantee that a take will result, rather, 
only that the Services establish a rational basis for a finding of take. [...] The standard is not a high bar and 
may be readily satisfied as described above. See, e.g., Arizona Cattle Growers’, 273 F.3d at 1244 (noting 
that the standard the court applies in reviewing whether the Services may issue an incidental take statement 
is a ‘‘very low bar to meet’’) (see the HCP Handbook Toolbox). 

Northern Long-Eared Bat (NLEB) Take Under the 4(d) Rule Within the CCAA/CAA 
Under the CCAA/CAA and the EOS permit, Partners may not carry out any activity that would cause take of a Federally-
listed or proposed animal species (other than monarch), unless that take is separately authorized under a separate section 
7 ESA consultation or section 10 permit. The northern long eared bat (NLEB) presents an unusual case that warrants some 
additional clarification for Partners. 

On January 14, 2016, the USFWS published a special 4(d) rule that defines species-specific ESA prohibitions for the NLEB. 
Shortly before finalizing the rule – on January 5, 2016 – USFWS completed a biological opinion on the rule. In the biological 
opinion, USFWS included an optional streamlined consultation process for federal activities that may affect the NLEB.  

The optional streamlined consultation process provides Partners an option to carry out actions that might cause take of 
NLEB. To make use of this tool, the Partner would have to ensure the following: 

1. The activity would not (a) cause any take of the NLEB that would be prohibited by the special 4(d) rule or (b) cause 
take of any other listed or proposed animal species other than monarch. 

2. The activity would abide by all other requirements of the CCAA/CAA and the certificate of inclusion. 
3. The Partner or the funding or authorizing federal agency has completed the streamlined consultation process for the 

NLEB before the project is implemented. 

For actions with a separate Federal nexus, the funding or authorizing Federal agency (or their non-Federal representative) 
can follow the streamlined consultation process by using a determination key setup for this purpose. The key is available 
through the Service Information for Planning and Consultation (IPaC) website (see these instructions for use of the key). For 
actions without a separate Federal nexus, the Partner would access and complete the key themselves. (We understand that 
in many situations – especially for Departments of Transportation – the Partner also acts as a non-Federal representative 
for a Federal agency.) For any questions, please contact phil_delphey@fws.gov. 

 

https://www.fws.gov/endangered/esa-library/pdf/HCP_Handbook-Ch3.pdf
https://www.fws.gov/midwest/endangered/mammals/nleb/4drule.html
https://www.fws.gov/midwest/endangered/mammals/nleb/pdf/BOnlebFinal4d.pdf
https://www.fws.gov/midwest/endangered/mammals/nleb/determination_key_instructions_nleb.html
mailto:phil_delphey@fws.gov
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